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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2020 
Consideration in Detail 

Clause 1 put and passed. 
Clause 2: Commencement — 
Mr W.R. MARMION: It would be helpful if the parliamentary secretary could explain the sequence of proclamation. 
Clause 2 states that section 59 will come into operation on the day on which section 83 comes into operation and the 
rest of the act will come into operation on a day fixed by proclamation, and different days may be fixed for different 
provisions. Could the parliamentary secretary provide any insight into the time frame? Clause 2(b) states that 
section 59 will be operable only when section 83 comes into operation. Could the parliamentary secretary explain 
that, please? 
Mr R.R. WHITBY: It relates to the new part V, division 3, industry licensing, which will commence after the 
Environmental Protection Regulations 1987 have been updated to transition to the prescribed activities in schedule 1. 
This will involve significant review with exhaustive stakeholder consultation into which activities require regulation. 
The time taken to get those regulations right will determine the timing. 
Clause put and passed. 
Clause 3 put and passed. 
Clause 4: Section 3 amended — 
Dr D.J. HONEY: I refer to proposed section 3(1B), which is halfway down page 7 of the bill. It states — 

A reference in this Act to the effect of a proposal on the environment includes a reference to the cumulative 
effect of impacts of the proposal on the environment. 

Could the parliamentary secretary elucidate a little on what is imagined by the term “cumulative impacts”? Perhaps 
he could provide an example of when that would apply. 
Mr R.R. WHITBY: This will formalise what already occurs. The member would be aware of the dust monitoring 
undertaken in Port Hedland and all the emissions on the Burrup Peninsula that have an impact on Aboriginal artwork. 
It is a way of specifying in the legislation that cumulative impacts exist and that one applicant should not be treated 
alone because often, in a certain area amongst certain industries, there are a range of operations and activities that 
contribute to the emissions or the dust that may cumulate. It deals practically with an existing issue. It will formalise 
it by specifying it in the legislation so that we can recognise that and also build a structure around it. Some later 
clauses in the legislation deal with allowing groups of applicants or operators to contribute to the monitoring of 
those emissions in those situations.  
Dr D.J. HONEY: Just to clarify, that is a literal and sensible definition. One of the cumulative impacts that people 
sometimes talk about is multi-chemical sensitivity, because they say that it is not any one emission, but all these 
things together that somehow make a cocktail that causes health impacts. I think that theorem has largely been 
disproved, but I wondered whether that is included in the scope of this or whether it is limited to these quite literal 
and measurable effects. 
Mr R.R. WHITBY: I am informed that the cumulative impacts in this provision deal with the broader issues in 
part IV. That sort of issue will be considered under part V, which has provisions to regulate specific emissions of certain 
chemicals. The regulator would look at specific emissions in a more minute way when considering the proposals. 
Mr W.R. MARMION: Obviously, the cumulative impacts are an important issue. I will use the dust in Port Hedland 
as an example. Let us say that a new iron ore mining operation wanted to export some iron ore out of Port Hedland. 
If someone makes a decision about the threshold for the cumulative effects of emissions, that proponent might get 
cut out, but if other exporters reduced their dust emissions a little bit, that proponent could be let in. That is a bit 
complicated for someone to analyse. I know it is not the parliamentary secretary’s role to work that out; it is the 
minister’s role, but any commentary about that would be interesting. 
Mr R.R. WHITBY: The member has brought up a really good point that we are all well aware of. This legislation 
is designed to ensure that the Environmental Protection Authority considers an existing situation. In the case of 
Port Hedland, it would be very unfair to put the burden on a minor player, for example, if the dust from its operations 
would put everyone over the threshold, when an existing operator might be causing most of the emissions or the dust 
at the facility. It is a way of looking at apportioning responsibility, and that is why monitoring is very important. 
We are very mindful that we do not want to be too burdensome on one minor contributing operator if a community 
output already exists. 
Clause put and passed. 
Clause 5: Section 3A amended — 
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Dr D.J. HONEY: I have a simple point. I support the raising of the threshold to $100 000, as I said in my contribution 
to the second reading debate. It is a very sensible amendment. Was there any science behind deciding on that amount 
or was it determined to be a sensible amount after consultation with industry because the environmental impact is 
pretty serious and needs to be looked at? 
Mr R.R. WHITBY: Whenever a fee or a fine is set, it is interesting to see where the line might be drawn. This 
amount has been decided upon in consultation with industry. It is set at a comfortable level that recognises that if we 
have to deal with an issue in a remote location, $20 000 does not get us very far at all. 
Dr D.J. Honey interjected. 
Mr R.R. WHITBY: Yes. There is no precise formula, but stakeholders agreed that $100 000 was a reasonable amount. 
Clause put and passed. 
Clause 6: Section 7 amended — 
Mr W.R. MARMION: I bring to the attention of the house that I would not normally talk on something like clause 6, 
but I believe that Madam Acting Chair would be very interested in this clause. This clause deletes “Chairman” and 
inserts “Chair”. Can I just confirm that? I think that Madam Acting Chair would be very interested in this clause. 
Mr R.R. WHITBY: We have reviewed some of the terminology throughout the legislation. When we update an act, 
it is a good opportunity to look at the language and ensure that it is up to date with contemporary requirements. 
The ACTING SPEAKER (Ms J.M. Freeman): And inclusive. 
Mr R.R. WHITBY: Yes—and inclusive. Thank you. 
Clause put and passed. 
Clauses 7 to 10 put and passed. 
Clause 11: Section 16 amended — 
Dr D.J. HONEY: This clause deletes paragraph (aa) in section 16 that facilitates the implementation of bilateral 
agreements. I appreciate that that is found elsewhere in the act, but why was it deleted in section 16? With the 
indulgence of the parliamentary secretary, who will be responsible for the implementation of bilateral agreements 
under this section? 
Mr R.R. WHITBY: I am informed that currently the Environmental Protection Authority is involved. We are 
broadening that to the CEO and the minister. This is necessary so that we can engage properly with bilaterals and 
get the advantages of cutting duplication and avoiding a lot of costs for industry. 
Dr D.J. HONEY: This does not require a comment, but clearly this is an enormous opportunity to kickstart our 
economy and fast-track approvals if we can achieve that. I will perhaps ask later whether this is a relevant section to 
what needs to be done going forward, but I thoroughly recommend a strong focus on that. 
Clause put and passed. 
Clauses 12 to 14 put and passed. 
Clause 15: Sections 37B to 38A replaced — 
Dr D.J. HONEY: Proposed section 38 deals with referral of proposals. We touched a little on this and perhaps 
the parliamentary secretary has already spoken about it. I refer to page 15 of the bill and proposed section 38(1), 
which states — 

The proponent of a significant proposal, or any other person, may refer the proposal to the Authority. 
Can I have some reassurance that that does not broaden things too much? 
Mr R.R. WHITBY: It will be exactly the same as it is currently. We have not seen a rash of people from strange 
countries or with no role in our environment. It remains as is. 
Clause put and passed. 
Clauses 16 to 27 put and passed. 
Clause 28: Sections 45 to 45C replaced — 
Dr D.J. HONEY: On page 37 is proposed new section 45A, “Implementation conditions”. We talked about this during 
the second reading debate and the parliamentary secretary gave a response to that. I reinforce my concern around the 
area of offsets; it seems to be an ever-growing feast in which the offsets that were historically required have grown 
quite considerably. The example I gave, which is worth repeating, is that clearing offsets for native vegetation had 
a typical ratio of three to one. That went up to six to one, seven to one then 10 to one, and it seems to be becoming 
a larger issue. To a degree, it does not matter for proponents with deep pockets, but the flip side is that the areas that 
are close to Perth, such as Gingin, are being offset. It seems to me that Gingin will become just one big offset and it 
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will have no farming activity or anything. I will ask one thing. I know the parliamentary secretary has a response to 
it, but what process will manage those offset ratios so that they do not just grow like Topsy, as people feel, particularly 
when the Environmental Protection Authority wants more and more land set aside as offsets? That will discourage 
some proponents when it is too extreme. Proponents with deep pockets such as big mining companies are perhaps 
okay, but for smaller proponents that could be something that could really constrain them starting something. 
The other part of it—if the parliamentary secretary could please comment on this rather than me having two bites 
of the cherry—is around the management of those offset areas. A very large number of people have told me that 
they are very concerned that these smaller areas are not necessarily joined together and landholders, particularly 
farmers who are carrying out normal farming activity, are concerned that there is completely inadequate weed and 
feral animal control on those offset blocks. They feel very frustrated that their farming operations are being impacted 
by weeds and feral animals. Could the parliamentary secretary give me some reassurance about whether other 
management processes are being put in place to improve performance in that area? 
Mr R.R. WHITBY: Offsets are strictly science based. The member would be aware of the offset calculator, which 
was an initiative of the previous government to work out where land or bush of a certain quality is lost. We want 
to make sure that we are getting like for like. There might be other environmental values of areas that welcome 
preservation, such as the presence of Carnaby’s black-cockatoos. It has that fundamental science backing to it. It 
is not just lumped together in any particular area; some calculations are made.  
In relation to the member’s concerns about the management of offset land, it is a fair question to raise and in fact the 
Department of Water and Environmental Regulation is currently conducting an offset review. That kind of answers 
both the member’s concerns because it will look at the way that offsets are strategically applied in Western Australia, 
including whether we are putting too much of one part of Western Australia aside, and also at the way they are being 
managed. We are very much aware of that issue. Of course, the Department of Biodiversity, Conservation and 
Attractions has responsibility, but the Department of Water and Environmental Regulation’s review of the whole 
offset system is being looked at. 
Dr D.J. HONEY: Just to follow up a little on that, I sometimes worry with regard to offsets that bush is being cleared 
on the coastal plain, typically for residential construction. Outside approvals under this legislation, as the parliamentary 
secretary probably knows, approximately 60 000 to 70 000 hectares of bush has been lost on the coastal plain over 
about a decade, just with the clearing of trees within existing suburbs—people building McMansions on their blocks 
and clearing trees on battleaxe blocks and the like. There has been huge degradation of tree canopy on the coastal 
plain. One of my concerns is that if we are clearing and removing remnant native bush on the coastal plain and buying 
existing bush somewhere else, there is really a net drop in native species habitat. This is anecdotal, and there is no 
science behind it at all, but the house I live in now is the house I lived in when I was a university student, and I never 
saw cockatoos in the trees in that house back in the late 1970s, to give away when I was at university! But every year 
now in my suburb, the northern part of Cottesloe, there is a permanent population of black cockatoos at this time of 
year. We get Baudin’s, Carnaby’s and red-tailed black-cockatoos, and it seems to me that that loss of habitat is forcing 
them more and more onto the coastal plain. I wonder, as part of these offsets, whether there is a program to see a net 
increase in suitable habitat for the cockatoos and other native birds? If we are just clearing bush in the city and buying 
bush that exists in other parts, it is a net loss of habitat. I am sure it is not a novel thought on my part, but I would 
have thought one of our aspirations would be to not sustain a net loss of habitat for relevant fauna. 

Mr R.R. WHITBY: We are really interested in what the member has raised; I think we are on a unity ticket in 
terms of the loss of urban canopy in particular. I represent a new community where too much native vegetation 
was lost to make way for new housing. It is not in this legislation, but it is something that the other legislation 
looks at, and I think there is some more reform down the track; we need to go there. The overall loss of habitat 
for native birds, for instance, is factored into the offset calculator. We want to rehabilitate and re-establish more 
areas where native birds can feed. In particular, we are looking at feeding areas in the wheatbelt that we want 
to rehabilitate.  

We are very much aware of the concern. We do not want a net loss of habitat but, of course, some of the native 
birdlife is learning to adapt to new circumstances. I think there are some higher calories to be had in Cottesloe than 
in some of the native vegetation. 

Dr D.J. Honey interjected. 

Mr R.R. WHITBY: Yes, indeed, maybe at the member’s place especially! 

Mr W.R. MARMION: The management of not just offsets but national parks is an important issue, and I have 
put questions on notice to the Minister for Environment. We are going through the process of increasing the size 
of national parks. I asked a question about each national park, so I submitted 100 separate questions, particularly 
about resources, such as “What number of FTEs are looking after it?”, “When was the last time someone went out 
there to have a look at it?” and “Does it have an impact on mining leases?” But it was all too hard. My concern 
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is that no-one is managing the existing national parks, let alone managing them if we increase their size and put 
aside more land for offsets. We hear anecdotal stories from pastoralists who have stations next door that have been 
bought by the department; they say that the land is not being managed well and the weeds are blowing onto their 
pastoral stations. They get groups together to clean up the pastoral station, which is owned by the taxpayers of 
Western Australia. Resourcing national parks is a big issue. Indeed, if one person were responsible for each national 
park, we would require 100 people. If the government is going to take on the responsibility of forming a national 
park—I hope they remain state parks and that the commonwealth government never calls them “national” parks 
and takes them over—I want to put on the record that when it is doing an offset, it has to consider how that parcel 
of land will be managed. 

Mr R.R. WHITBY: Those are all good points as well and indeed it is part of the government’s Plan for Our Parks 
initiative. The member would be aware of the $20 million that has been set aside for the employment of Aboriginal 
rangers, particularly in the north of the state. A secondary part of that program is coming, with a budget attached. 
We are very interested and keen to get local knowledge of country on the ground in those national parks and the 
new ones that will be declared. We are also working with pastoral stations and, in places closer to home, the natural 
resource management groups, which operate in a volunteer capacity, do incredible work. It is an issue. We get 
a lot of benefit from volunteer groups, particularly around the major towns and in Perth, but we are putting a budget 
towards management issues outside Perth in some of the new national parks. 

Mr W.R. MARMION: I refer to proposed section 45(2), which allows the minister to determine the decision-making 
authorities for a specific project. This question was raised with me by a mining company about a specific issue 
and it provided an example. What happens if it goes through the process and is approved but is then appealed because 
it is argued that the minister forgot to go to a particular department or minister? There is apparently a live issue at 
the commonwealth level about a key decision-making authority that was missed. It relates to BP Australia’s proposal 
for offshore drilling in the Great Australian Bight. It is alleged that that decision-maker should have been included 
in the approvals process but was not, and that matter has gone to court. I have some other questions. It needs to be 
a major decision. What is the definition of “major”? Who are the key decision-makers? Is there a list that the 
parliamentary secretary can check and get advice? We would be interested to know whether there is such a list. If the 
minister of the day makes a mistake, is there any way in which that can be identified at an early stage and someone 
can check it so that they will not go through the whole approval process and then realise they have to also check 
out Main Roads WA or something like that? 

Mr R.R. WHITBY: I can tell the member that “major” decision is discretionary. It is what the minister determines 
as a major decision. 

The whole effort of this legislation is to make the process more efficient and streamlined by providing that not every 
agency needs to be referred to every time. That is because sometimes the referral is irrelevant to the process, or 
the process has passed a particular agency’s area of interest. There may well be people who are not referred to, but 
that is for good reason. If there was seen to be an error in the process, that would be managed on a case-by-case 
basis. We are trying to avoid the need for the process to have to start again and put extra burden on the applicant. 
We want to identify the issue and enable the process to keep going. The minister can make a referral to a particular 
agency if they need to, but we do not want the minister to be weighed down by having to consult everyone and wait 
until they get all the responses back. That will apply so long as the minister’s decision is reasonable. We do not 
want to be tripped up by a technicality, but, if the decision is reasonable, we want to ensure that the whole process 
does not fall in a heap and has to start again. 

Mr W.R. MARMION: I 100 per cent understand that. That is a reasonable response. I would advise the minister 
through experience that they should be diligent and go through the list and make sure they pick up the right ones, 
and I guess they would take advice from the EPA. 

Dr D.J. HONEY: I seek the parliamentary secretary’s indulgence to a degree. A concern has been raised with me 
by a constituent that is tangentially related to the offset issue. There is apparently a major concern in New Zealand 
that other countries are buying large tracts of productive land in that country as a carbon offset for their activity, 
and that land is being locked up in non-productive activity. Does the agency have any scope to investigate that 
issue? Does this state have a process that would control that? This particular constituent is concerned that when 
New Zealand is bought out, Australia will become the next target for other countries that want to lock up productive 
land in offsets. 

The ACTING SPEAKER: Make it quick, parliamentary secretary. 

Mr R.R. WHITBY: Thank you, Acting Speaker. We were thrown by the interesting points the member raised. It 
is not really an issue that this legislation covers because it deals with applicants in this state and this country who 
want to develop projects here. The member might want to raise the issue more generally. Foreign investment comes 
into it, and there might be some federal issues, too. 
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Mr R.S. LOVE: I want to point out very quickly that I am neither a world-acknowledged expert on environmental 
law nor an experienced former Main Roads engineer, so when members contribute to the debate, could they please 
state where they are referring to in the legislation? 

Debate interrupted, pursuant to standing orders. 

[Continued on page 3349.] 
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